elsewhere -to the kinds of creativity in which men are more likely to participate -to find models of situated, always-influenced authorship.
In this chapter, I examine one variant of the problem, in which certain arguments about copyright discount the value of forms that are predominantly produced and enjoyed by women. In particular, I focus on the heavily femaledominated area of media fandom, in which fans create new works of art based on existing television shows, movies, novels, and other popular works. So, for example, a fan might write a Harry Potter story that takes seriously the political oppression visited on nonhuman races like house elves and goblins, whose status is generally played for laughs in the published books and movies. Another fan might write a story in which Harry and Draco have a passionate romance -or one story might feature both themes. Many, although certainly not all, of the new works created within fandom focus on romance and sexuality, which is one reason that "fandom" is often associated with female sexual desire and excess, and therefore denigrated. Another way to say this is that fandom provides some, mainly female, audiences with works that directly address their perspectives and interests, unlike many of the cultural objects from which the fanworks are derived. Copyright formally promises artistic neutrality, but without attention to the ways in which our ideas of creativity are gendered, it can't deliver on that promise.
II. Rejecting the Romantic Author without Embracing the Romance Writer?
Much copyright scholarship problematizes and deconstructs the idea of the Romantic author-genius creating from nothing. Scholars have addressed both the historical/cultural specificity of that idea (creativity was understood differently for a very long time and often still is outside of European traditions) 3 and its empirical weaknesses even within the forms of artistry it purported to explain. 2 Cf. JOANNA RUSS, HOW TO SUPPRESS WOMEN'S WRITING 76 (1983) (explaining that one way women's creativity is suppressed is by ignoring previous examples and making each woman artist seem unique and unusual). Others have specifically investigated the gender biases inherent in the concept of the unconstrained genius, who comes out of nowhere and relies on no one. 4 Unfortunately, while discredited in academic discourses, the concept of the author-genius has succeeded brilliantly in the legal realm, justifying ever-greater expansions of copyright -often for the benefit of large corporations instead of garret-dwelling visionaries. [I]t would seem that as creative production becomes more corporate, collective, and collaborative, the law invokes the Romantic author all the more insistently.").
6 RUSS, supra note 2, at 76 ("She didn't write it. She wrote it, but she shouldn't have. She wrote it, but look what she wrote about. She wrote it, but 'she' isn't really an artist and 'it' isn't really serious, of the right genre -i.e., really art …. She wrote it, but there are very few of her."). reputation is related to a "profoundly gendered anxiety over mass culture more generally. In a context where 'feminine qualities -emotion, sentiment, passivity both legal and literary, have often assumed that romance novels are interchangeable consumables, "mass produced" in a way that other books somehow aren't. "[A]ssessments of romance fiction have often viewed these novels as if they were reprints of one photograph" 8 -a particularly telling analogy in the context of copyright, where reprints would not be entitled to any independent protection. Even fair-use friendly academics can slip into stereotype, treating romances as meaningless commodities, more like chewing gum than literature, 9 "wholly lacking in scholarly or research significance." 10 Others see romances, and their readers, as not just meaningless but worthless. 11 -are used to signify the worthlessness of mass culture,' popular romance fiction has been triply shameful: it is, after all, a form overwhelmingly written and read by women, at least since the last century; a form dedicated to the exploration of emotion, including sentiment; and a form whose publishers and authors have embraced the mass-culture marketplace, eschewing literary difficulty and the aesthetics of estrangement even as modernism made these terms of unqualified praise." (footnotes and citation omitted)). of "read-and-toss" works whose consumers "might not care about which particular work they receive," but "may simply want another unit in a relatively homogenous stream of works"). 10 Pamela Samuelson, Google Book Search and the Future of Books in Cyberspace, 94 MINN. L. REV. 1308, 1334 n. 134 (2010) ("Google's license from the settlement class allows it to scan not only many books for GBS that may be There's even legal commentary that blithely writes off romances and fantasies as so trivial and irrelevant to real life that there is no such thing as fair use of them:
The Harry Potter series of books, for example, are works of pure fancy. These books certainly deal with issues of human natureaddressing subjects like the struggle between good and evil, selfawareness, and coming of age -but they are set in a parallel universe. They make no explicit attempt to address important social or political topics, and as such they should be free from subsequent use [for purposes of fair use analysis].
Genre fiction (horror, mystery, romance) is typically about the plot of the story or about the main character's experience within the setting developed in the story. These works deal with human nature but generally lack social commentary. Romance wholly lacking in scholarly or research significance (e.g., say, Harlequin romance novels), but also duplicates of books already in the corpus. Right now, the use of mostly male exemplars in conversations about copyright reform distorts our understanding of the potentials and benefits of remix (works created using parts of existing works) and user-generated content (works created and distributed outside traditional content industry settings).
For example, a recent Green Paper from the Department of Commerce suggested that the legal framework for remix might need updating, especially given the rise of new licensing mechanisms. 16 By identifying the object of concern as "remix,"
the Green Paper used terminology that seemed gender neutral; its specific examples nonetheless came solely from male artists. 17 This is far from unusual. representative of current copyright law and another of whom is presented only as Girl Talk's girlfriend. 18 The focus on men is unrepresentative in the plainest sense. Although reliable statistics are hard to come by, fanworks are incredibly common forms of remix, and fanwork production is a female-dominated form, at least among the spectrum isn't in much danger of going away, or even of being under provisioned." 22 If only that were true, I wouldn't be as troubled as I am by Shirky's rhetorical choices. But laws like the Digital Millennium Copyright Act, which prohibits taking even small clips from DVDs for purposes of making remixes, and the anti-anonymity measures taken by multiple governments (not for nothing, including South Korea) don't leave fannish spaces untouched. A culture or a legal system that discourages people from commenting on and remixing the things they love, in communities who love the same thing they do, also discourages them from commenting on and remixing everything else.
Given this history of under-visibility, I want to examine the benefits of female-dominated fandom spaces in more detail, in order to explain why they deserve special consideration in conversations about remix and fair use.
III. Defending Women's Work
The common error of dismissing romances and fanworks as unimportant and uncreative comes in part from judging a whole genre by its worst or average exemplars, which is very much like judging English plays by their worst or average exemplars without also acknowledging the existence of Shakespeare
CLAY SHIRKY, COGNITIVE SURPLUS: HOW TECHNOLOGY MAKES CONSUMERS INTO COLLABORATORS 175 (2010).
(who, of course, copied heavily himself). This judgment by outsiders is made easier by associations with femininity, triviality, and particularly adolescence.
There are reasons to reject such negative judgments even aside from aesthetics:
One more word on that "stereotype" of fanfic as the domain of female teenagers -of course it's an insult to adults who find fanfic to be a unique mode of criticism or a zero-g literary playspace or, sure, a sexual outlet; it's also an insult to female teenagers, a group who've seen enough insults, I think. The teen fic writer is finding her literary voice, learning to comment on mainstream fictions, finding a way to express her sexuality that's not entirely about recreating herself as a visual object for others' consumption. She is rarely a very good writer, because she's usually a very new one, but it's harsh to make her up into a symbol of writing as "fantasies" Yet modern copyright law has discouraged overt reliance on earlier works, now that the reproduction and derivative works rights encompass far more than exact copying and translation into a new medium. Expansive rights conflict with the human propensity to respond to stories by altering and retelling them. For example, Alice Randall's account of how she came to write her retelling of Gone with the Wind offers a compelling illustration of why people rewrite stories to empower themselves. As she explains, as a young girl she loved the television series Batman, but "hated the fact that no one who looked like me was in the story." Soon, she began to write new Batman stories, with herself as Bat Girl. "My Bat Girl wasn't a sidekick; she was a catalyst; every time I wrote her into a story, she changed its ending. When they took Batman off the air, I made my first long-distance phone call. I wanted to save the show." Randall went through the same love-hate process with Gone with the Wind: "I had to overlook racist stereotyping and Klan whitewashing to appreciate the ambitious, resilient, hardworking, hard-loving character who is Scarlett. Like so many others, I managed to do it. Then one day, rereading the novel, an enormous question arose for me from the center of the text. Where are the mulattos on Tara? Where is Scarlett's half-sister? Almost immediately I knew I had to tell her story, tell the story that hadn't been told. Tell it because the silence injured me." 26 Randall's experience demonstrates many of the benefits and affordances of fandom: the love (and pain) that drove her rewriting also impelled her to intervene in the world in other ways, by taking the radical step for a young child of making a long-distance phone call. Because she'd become so engaged with Batman and Bat Girl, she believed her opinions mattered. Later, she followed the same pattern and was willing to fight an extensive legal battle to keep speaking about Gone With the Wind.
Randall's story is unusual only in that she found a commercial publisher.
Historically, minority groups are disproportionately likely to rewrite popular texts for their own satisfaction, because they need to do so to see themselves one takes you seriously. As Rebecca Traister wrote of soap operas, in any "feminized (and thereby marginalized) genre," the borders will be unpatrolled. 41 Freedom from the constraints of "publishability" that dominate commercial publication allows fans to explore whatever topics, in whatever style and at whatever length, interest them -and find at least a few like-minded souls. 42 And one common result is texts that address sex and gender roles. sexism. 56 In media fandom, the common practice of "racebending" replaces white heroes with nonwhite casts, envisioning how the story would change if white people were no longer the default. 57 One vidder of color, Talitha78, responded to debates over race in popular culture by creating a vid, "'White' and Nerdy," C told Tea that she had to stop using the website because her English grades were too bad.
It turned out that she was getting frustrated in English class because, as a female Chinese-American immigrant, she couldn't relate to the readings in class, that were mostly written by and featuring European-American men.
She much preferred writing fanfiction where she could explore other Chinese-American girl characters, rather than writing about characters and authors who had nothing in common with her and bored her to tears.
After Tea discussed C's issues with her English teacher and showed the teacher C's talents, they agreed that C could get extra credit for writing fan fiction. C ultimately went to college, double-majoring in English and photography, with English as her favorite subject. Tea identified this experience -helping C realize that her love of fan fiction and her ability to write about her favorite books and share her writing with her friends on the Internet was "just as valuable as writing essays about old, dead white men with whom she couldn't identify" -as one of her most memorable in fandom. 59 Fandom, as a noncommercial path into making meaning, regularly empowers creators to speak out in other ways as well. As political remix artist it to another for students to know with certainty that everything on film is constructed and that they can be builders in this medium." 61 This is not to say that fair use must be noncommercial to be feminist (or fair). In fact, women who start creating in fandom gain skills that they can take anywhere, including for-profit endeavors. Alice Randall's conventionally published novel is only one example of a critical use that was fair despite its commerciality. Recently, the rap group Beastie Boys engaged in a very public dispute with the makers of the girl-focused engineering toy Goldieblox. allows students to discover how easy it is to access and manipulate information today (it's all zeroes and ones), and how easy it is to represent reality in multiple ways. This in itself makes them more critical consumers of mass media; as students tell us, 'I'll never watch TV the same way again.'").
Goldieblox created a parody of the Beastie Boys song "Girls," whose initial lyrics include "Girls, to do the dishes; Girls, to clean up my room." 62 The GoldieBlox ad uses lyrics such as "Girls, to build a spaceship; Girls, to code the new app" instead, over images of girls engineering a Rube Goldberg-like device out of the materials at hand, including toys clearly not intended for that purpose. While it is certainly debatable whether reversing the scopophilic gaze is a desirable end-game for feminists, 71 the ability to control what an audience sees is extremely important for women. In an empirical study, women subjected to an "objectifying gaze" were more severely affected than men who were ogled. In fact, when women who'd been ogled took a math test, their performance was 70 Coppa, Vidding, supra note 64, at 126 (footnotes omitted); see also Coppa, Taxonomy, supra note 27, at 112-13 ("The advent of home filmmaking technology has allowed women to look, judge, select, edit, and manipulate images without any of the physical or social dangers historically connected to the female gaze. Vidders then share their work with other female spectators ….
[T]heir audience is specifically constituted of women who have come together, not just as fans of the visual source texts, but as fans of the vidders and of vidding itself -this particular way of seeing …. Fan activities such as vidding may be crucial to theorizing the social conditions necessary for female fetishism and the safe expression of female desire."). significantly worse than men's, while the gender difference in performance for men and women in the control condition wasn't significant. Men who were ogled did not suffer a decrease in performance. 72 In the world as it is now, turning the tables -controlling the narrative and refusing to be on display except as a fannish pseudonym -can be a helpful corrective.
Vidding matters because it is both powerful in its ability to convey vidders' messages and marginal. Vids are still under threat from copyright owners' claims. Even when the general practice of creating fanworks is recognized by decision-makers as justifying fair use exceptions, those decisionmakers are nervous about just how much copying is at stake. 73 Just as copyright doctrine generally purports to see creativity in selection, coordination, and arrangement, we can recognize vidding as a valid art form, one founded in transformativeness. The power of creating new meanings and messages from existing works frightens and confounds copyright maximalists. We should embrace that power. 
V. Conclusion
Fanworks are not alone in drawing from what's come before. As scholars have long maintained, works are always made out of other works, whether or not they wear their antecedents on their faces. But transformativeness -obvious repetition with a difference -is a regular condition of forms of creativity associated with women. Honoring women's creativity therefore requires recognizing the creativity in these sometimes derided forms. 74 As Tisha Turk has noted, if we began looking at vidders as prototypical creators rather than as oddities, we would understand creativity differently and more accurately. 77 Id. at 0120.5-0120.17.
